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Bill C45- A changein corpor ate liability

By AllanZdunich

In November 2003 and March 2004 a
bill amend the Criminal Codeof Canada
caneintoforcemaking senior andjunior
managers (and others) in corporations
and organizations, and the corporations
and organizationsthemsdvescriminaly
lidbleforinjuries(indudingfatd injuries)
to their employees and others they
upervise.

Corporationsor organizations can not
clamignoranceabout the consequences
of their actions if there is a mgor
accident or fatality on the job. A
corporation (and its management) is
lidbleif it did not do everything possible
to eliminate the hazardous situation (or
if it created the hazardous situation);
ignoranceof thehhazard isnot adefence
if that hazard is predictable for that
industry.

Asaresult of 21992 multiplefatality
mining tragedy which had been
anticipated by experts, these changes
have been made by Parliament to
prevent other corporations and
representatives from evading
responsibility for their actions ( and
inactions) asthe ownersand managers
of the Westray Mine had done.

Previoudly it was necessary for the
crownto show that the corporate Board
of Directors had knowledge of the
dangers; an amost insurmountable
burden of proof requirement for the
prosecution. Thisdifficulty wasso grest
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that in the circumstance of the Westray
Mine in Nova Scotia, even though
experienced miners and mining

“Corporations or
organizations can
not claim ignorance”

inspectors had raised concerns about
imminent dangersand advised corporate
managers, they had not directly informed
the Board of Directorswhose defence
wasignorance.

It will no longer be necessary for the
crown prosecutor to show that one or
moreindividual corporatedirectors(a
“directing mind”) had personal
knowledge of the hazardsand risks, but
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only that knowledge of the hazardswas
present in the employees, agentsand/
or contractors of the corporation (or
other organization) to makeit and the
employees, agents and contractors
accountable.

continued on page 3...
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CALL FORDIRECTORS

The Board of Directors of the OFAAA needs you. We have vacancies on
the Board of Directorsright now and we need volunteerstofill the vacancies
for aone or two year term. A full Board of Directors consists of twelve
members. We would like you to do your best to attend monthly meetings
and to chair acommittee such as. competitions, newsl etter, publicity, etc.

We recognize that OFAA’s do a job that has unique skills and risks in the
workplace. If you would like to work with colleagues please volunteer.
The next meeting of the Directorsisthe third Wednesday of the month. Al
members are welcome to attend a meeting to see what happens.

Notice of Extra-ordinary General Meeting

of the
OCCUPATIONAL FIRST AID ATTENDANTS ASSOCIATION
OF BRITISH COLUMBIA

November 17", 2004

This is a notice to professional members of the Occupational First Aid Attendants Association
of British Columbia for the purpose of accepting nominations for the following positions:
President Vice-President
Treasurer Secretary

Director(s) - Five (5) positions

These nominations are for the purpose of the election to be completed at the
Annual General Meeting in January 26, 2005.

Place: #108 - 2323 Boundary Road, Vancouver, BC V5M 4V8

Date: November 17, 2004
Time: 20:00 hours (8:00 p.m.)

\_/

p2




...continued from
front page

OccuprAaTIONAL FIRST AID ATTENDANTS AssocIATION NEws

Thechangestothe Crimina Codewill now require
only evidencethat decisonmakersinacorporation
were informed of the hazards, or should have
known of therisksontheir own. Therefore, only
negligence needsto beshown, and the corporation
(anditspeople) isliableunder the Crimina Code.

This could be compared to dangerous driving
wherethereisacriminal negligence offence of
‘dangerousdriving causing death’. Thecrown does
not haveto proveadriver tried to kill someone,
only that thedriver (or areasonable person) should
haveknownthat their risky behaviour could cause
someone' sdeath; and thefatality istheevidence
of crimina negligence.

Thenew amendment will not focusonthetitle (or
lack) of anindividua, but will focusontheactua
decision making that arepresentative hasin an
organization. Also, criminal intent to harm does
not haveto beproven, only negligence (adisregard

Bill C45

for the safety of others) in order for acriminal
conviction to occur, and thesmall negligences
of morethat one corporate representative can
make a corporation bear the cost of the
negligence accumul ated by theactsof different
individuds

Oneunique aspect directly overlapsthe WCB
jurisdiction, because power isgiventothejudge
at trial to " makerestitution to aperson for any
lossor damage”. Thiswould clearly apply to
injured workers, their dependents, their
survivors(if afatality) and, perhaps, othersin
their relationship or family. Third party painand
suffering whichisnot compensableunder WCB
would gppear to bedigibleherelikeitisinmany
other civil matters.

Commentsareinvited. Thank you to Member

ReginaBueno-Renkefor drawing our
attentionto Bill C45.
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